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INTRODUCTION

With the increase of migrants arriving at the US-Mexico border, the current administration met
migrants with excessive force and with policies that have placed those seeking refuge and protection in
harm's way. The Trump Administration implemented the Migrant Protection Protocols (MPP), also
known as Remain in Mexico, on January 24, 2019 as a deterrent to migration flows and as a form of
systemic discrimination towards a specific group of migrants, those from Spanish-speaking countries.
This policy violates the non-refoulement commitment as set forth by international laws! and hinders a
migrants access to legal representation.

The following analysis looks at how the journey towards seeking asylum in the US has become more
onerous due to policies the US government has orchestrated during the last year, specifically since the
enactment of MPP. The migrant’s experience is shared through observations of immigration court
hearings in San Diego conducted by AFSC staff and volunteers. A total of 483 cases were observed
from June 2019 to January 2020. In addition, partners in Mexico and court observers offer reflections
to provide an additional perspective into the effects of an unjust and inhumane immigration system.

Al

Figure 1: On November 25, 2018, migrants were met on the border in San Ysidro, CA by heavy militarization and force. (AFSC)



MIGRANT PROTECTION PROTOCOLS

On January 24, 2019, the US Department of Homeland Security implemented the Migrant Protection
Protocols (MPP), also known as Remain in Mexico, as a pilot program at the San Ysidro Port of Entry
in San Diego2. The policy would allow border enforcement officers at the port of entry, specifically
officers from Customs and Border Protection’s Office of Field Operations (OFO), to send asylum-
seeking migrants back to Mexico to wait for the immigration court, the Executive Office of
Immigration Review (EOIR), to make a decision on their asylum claim. MPP is currently enforced
along the entire southern border by both OFO and the US Border Patrol.

Honduras 21,786  Hong Kong 3
Guatemala 15009  Gabon 2
Cuba 7709  Guinea 2
El Salvador 7668  Namibia - 2
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ALL 59,241

Table 1: Total number of migrants by nationality returned to Mexico as of December 2019
released by TRAC. The information is based on data obtained from the Executive Office of
Immigration Review (EOIR) which oversees Immigration Court operations.
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The development and implementation of this policy was the government’s response to the growing
number of people arriving at the US-Mexico border fleeing persecution, economic uncertainty, and
crime. It is important to note that these push factors are caused by the US government’s role in
destabilizing Central American countries throughout decades through its foreign policy, trade
agreements, and its “war on drugs”3.

Under the guidelines for the MPP, migrants that are unaccompanied minors, pregnant women or those
that have a severe medical condition are not to be returned to Mexico. The public information about
the program does not include information on whether or not those with mental health conditions
should be excluded from MPP. As of November 2019, there have been 56,004 migrants returned to
Mexico, with many waiting in Mexican border towns to be able to present themselves to immigration
officials (See table 1)4.

FLAWED IMPLEMENTATION

According to the then-Secretary of Homeland Security, Kirstjen Nielsen, the MPP was a humanitarian
proposal that was developed with a “commonsense approach”. In a stakeholder meeting with CBP at
the San Ysidro Port of Entry attended by AFSC and other organizations the day prior to the
implementation of MPP, it was obvious that important details were not well thought out and that the
“pilot” would in fact achieve the opposite of protecting migrants. CBP leadership at the San Ysidro
Port of Entry indicated that the MPP would, eventually, be expanded to include all asylum-seekers.
During this meeting, organizations and attorneys raised the multitude of concerns including violations
to the non-refoulement policy, access to legal counsel and the limited housing and social services
available in Mexico. When questioned about the support and guidance migrants would receive in
Mexico, CBP’s implied that that portion of the implementation was the responsibility of the Mexican
government, and that they could not tell the Mexican government what to do.

Initially the MPP was only applied to single adults from Central America, but was quickly expanded to
also include families regardless of their basis for seeking protection. Later the program was expanded
to include asylum-seeking migrants from any Spanish-speaking country. At first, the MPP was only
applicable to those migrants arriving

at ports of entry and processed by

CBP’s Office of Field Operations. “We have implemented an unprecedented action that will address
However, it was soon expanded to the urgent humanitarian and security crisis at the Southern border.
grant the US Border Patrol authority This humanitarian approach will help to end the exploitation of our
to return migrants who were
apprehended in between the ports of

entry>. Southern border.”

While the program was piloted in the - Secretary of Homeland Security Kirstien M. Nielsen
San Diego Sector, it was ultimately

implemented throughout the entire
southern US-Mexico border. The

generous immigration laws. The Migrant Protection Protocols
represent a methodical commonsense approach, exercising long-
standing statutory authority to help address the crisis at our



Nogales, Arizona port of entry became the seventh port of entry to process migrants under the MPP
on January 2, 20206.

THE JOURNEY TO ASYLUM

A migrant’s journey to the US border is arduous and lives are at risk when seeking of refuge and
security. While crossing through southern Mexico has historically been a challenge, with stories of
migrants being targeted by local police and organized crime, we recently have witnessed an increase in
Mexican immigration officials, the National Guard, and federal police making all efforts to block
migrants from entering Mexico through its southern border with Guatemala, and from entering the
US in the northern border. In June 2019, the Mexican government agreed to increase its immigration
enforcement and to increase the number of migrants accepted under MPP, after President Trump
threatened to impose additional tariffs?. Mexican President Andres Manuel Lopez Obrador responded
by deploying thousands of National Guard members to the southern and northern border, an increase
in checkpoints, raids of the freight train, La Bestia, and most alarmingly, the targeting of migrant
shelters by the National Guard.
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Figure 2: Part of a migrant’s initial interview with immigration officers that was recorded in the Record of Sworn Statement

Once a migrant arrives at the US-Mexico border and makes the decision to seek entry at a port of
entry, she is not allowed to simply approach a CBP officer and claim fear of being in her country of
origin. Migrants are required to put their name on an informal list in a notebook that allows them to
obtain a number that indicates when they can present themselves to CBP to begin their claim to
asylum. This process is currently regulated in Tijuana by Grupo Beta, a group established by the
Mexican government in 1990. While Grupo Beta was established to protect migrants heading to the
US through Mexico, the group has been widely criticized for violating the rights of migrants. This
process is known as “metering"; it began in 2016 when there was a surge of Haitian migrants at the
border8. During this time, the US government, along with the Mexican government and Grupo Beta,
created this metering system.

Advocacy groups expressed their concerns with this new process to CBB and soon after, CBP claimed
that it was not their doing, wiping their hands clean. They argued that they could not control what the
Mexican government did on Mexican territory. The metering system has forced migrants to wait
months, at times, to present themselves to CBP, subjecting them to precarious housing and violence in
Mexican border towns. While unaccompanied minors and those with significant health conditions
should be granted priority for processing, there have been numerous cases of CBP and contracted
security officers turning migrants away from ports of entry until they “get in line”. There have also



been cases of corruption in which migrants had to pay some amount in order to have their name
added to the list, as well as cases of discrimination against black migrants®.

This metering process has pushed migrants to seek entry in between ports of entry, often times by
jumping the border wall or by taking dangerous routes through the desert or across the Rio Grande, as
occurs in the Texas border region. As a result, we have seen the increase in migrant deaths.

Once in immigration custody, the migrant will be interviewed and processed. Migrants are interviewed
and asked about whether or not they are scared to return back to their country of origin. They are
fingerprinted and briefly screened for communicable diseases. Credible fear interviews are conducted
by asylum officers that are part of US Citizenship and Immigration Services (USCIS). These interviews
are conducted in-person or over the phone depending on the availability of asylum officers. This single
interview determines whether or not a migrant can move forward with seeking asylum or other
immigration relief. While all migrants should be granted a credible fear interview, 12% of migrants
interviewed for a study reported not receiving a credible fear interview. The study conducted by
AFSC’s Latin America and the Caribbean region, in collaboration with the Coalicion Pro Defense del
Migrante , A.C., found that 80% of migrants interviewed were not afforded in-depth interviews by
immigration officials during their initial processing; their “interview”primarily consisted of signing
documents10.

Custody determinations, whether the migrant will be released into the US, placed in the MPP or

transferred to an ICE detention center, are made within days or weeks. For those subject to the MPB,

they are given additional documents and returned to Mexico where they are then processed by

Mexican immigration officials. It is unclear to what extent CBP explains to migrants that they will be

sent back to Mexico. Based on anecdotal information from migrants and organizations in Mexico, most

migrants are confused and are unsure as to
why they are returned. AFSC was present
in Tijuana, Mexico when the first adult, a
Honduran migrant, was returned to
Mexico. In an interview with Carlos
Gomez Perfomo it was clear that he was
confused and did not understand why he
was being sent back to Mexico.

Migrants returned to Mexico are given
paperwork specifically for MPP that
explain the process, in addition to the
common removal proceeding documents
such as the Notice to Appear (NTA). One
document instructs them to arrive at a
specified port of entry four hours before
their immigration hearing to be processed

and transported to immigration court.



For those initially processed at the California border they are required to present themselves at the
San Ysidro-Tijuana port of entry and are scheduled for court in downtown San Diego. This is especially
challenging for migrants residing outside of Tijuana. For example, migrants that are processed by
immigration officials in the Calexico-Mexicali area, either by OFO or by the US Border Patrol, are
scheduled for court in San Diego, either for a morning or afternoon hearing. If a migrant family staying
in Mexicali, for example, is scheduled for court at 8 am in San Diego, they would have to be at the San
Ysidro port of entry by 4 am. Mexicali is approximately 1.5 hours from Tijuana, therefore the majority
of migrants travel to Tijuana from Mexicali a day prior to their hearing, adding an additional burden on

migrants and on groups providing support. This can be extremely challenging for families with young
children.

Today, | went down to the San Diego Immigration Court to observe some of the MPP proceedings. As |
walked into the waiting area and through the metal detector, the officers greeted me and they were
surprisingly nice. Dozens of people sat in the waiting area, waiting for their turn in immigration court. | saw
about a dozen children in their parents’ arms, waiting to see where they’ll go next.

Heading into the courtroom, it was so much smaller than | had imagined. But the proceedings are just as
intimidating, confusing, and frustrating as | thought it would be. Sitting in court and listening to all the
questions from the judge to the respondents and then to the government lawyer, it was a challenge to keep
up with the exchanges. | can’t imagine being one of the respondents, not being familiar with the system,
laws, or language, and having to navigate their cases without any representation. Many of the respondents
simply couldn’t find a lawyer that’s willing to take their case while they’re in Mexico.

After observing for nearly three hours, | felt a bit overwhelmed. It's one thing to learn about the immigration
court and MPP, but to see the people that this policy affects is devastating. It is especially hard to see
families with young children trying to figure out whether or not they have to be in Mexico while waiting for
their immigration case. To see them so worried over the uncertainty of their situation and their helplessness, it
reminded me of my own parents who came to the U.S. as refugees from Vietnam.

| think we all need to remember the humanity behind this so called “immigration crisis.” As | was leaving, |
peeked into another courtroom and | saw an officer handing out candy to little kids awaiting their families’
turn in court. It reminded me of the importance of seeing the human faces of the people that are stuck in our
broken immigration system.”

-Minh, AFSC Intern

Migrants under the MPP must undergo this process for every scheduled hearing until a final decision
on their case is reached, which can take at least 6 months from the time of initial processing by
immigration officers. Therefore, many migrants will wait in Mexican border towns for at least 8
months to a year waiting to see if they will be granted the protections that are afforded to them based
on international laws.

Returning migrants back to Mexico is in a way sending them to be raped or murdered, as an Asylum
Officer explained!l. Under the guidelines for the implementation of MPP, immigration officers are not
required to ask migrants if they fear being returned to Mexico. However, if migrants express this fear,



they will be scheduled for a non-refoulement interview, in which an Asylum Officer makes a
determination about the credibility of their fear.

NAVIGATING IMMIGRATION COURT

Removal proceedings, also known as deportation proceedings, are civil and not criminal proceedings.
These are initiated when an immigration enforcement officer arrests an individual for being present in
the US without status or for attempting to enter the US without the proper documentation and issues
a Notice to Appear (NTA). The NTA provides information about when and where the person was
apprehended, what the government is charging the person with, and the date and location of the
person’s initial immigration court hearing. Additional information listed on the NTA include the name
and position of the processing officer and information on the interpreter used (when applicable).

Initial court hearings tend to be brief, and include an explanation of court procedures, a person’s rights
during proceedings and a brief explanation of why the person is in court. Some judges go into detail
about the need to submit a change of address form, stressing that the court must have a valid mailing
address at all times. The judge provides the EOIR pro bono or low-cost immigration services list and
encourages the person to hire an attorney.

Figure 4: A portion of the first page of a Notice to Appear (NTA) given to a Salvadoran migrant at the San Ysidro

10



Jik

bl

»ib

Figure 5: The second page of a Notice to Appear (NTA) given to a Salvadoran migrant at the San Ysidro Port of Entry
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Figure 6: Migrants that are returned to Mexico are given this document every time they are returned to Mexico. It lists
information about when and where they need to present themselves on the day of their court hearing.




During Master Calendar hearings (MCH), pleadings are entered (response to the factual allegations
listed on the NTA) and applications for relief are submitted. The number of MCHs depends on how
many continuances are granted. Judges may grant continuances to give the person more time to retain
an attorney. Individuals in proceedings may request to be returned back to their country of origin at
any time if they choose.

The merits hearing or individual hearing is when the judge and the government attorney (also referred
to as a trial attorney) cross examine the person seeking relief, questioning the information provided in
the application for relief, which usually includes the person’s declaration, country conditions and
supporting documents that corroborate the claim for relief. During this hearing, the migrant is able to
explain why they should be allowed to stay in the US. This is when the migrant states why they had to
flee their country of origin and why they fear being sent back. These individual hearings last a few
hours. At the end of the hearing, the judge may give an oral decision or may state that they will issue a
decision by writing or schedule another hearing where the decision will be issued. Once a decision is
given, the trial attorney and the migrant or their attorney can appeal the decision. If a person is
granted the relief sought, then they are allowed to remain in the US and released from custody. If relief
is denied, then the person will be deported to their country of origin unless they state that they will
appeal the decision.

If a person decides to appeal the judge’s initial ruling on the case, they would need to file an appeal to
the Board of Immigration Appeals (BIA) within 30 days from the decision. When filing an appeal to
the BIA, new information on the case or new arguments may not be submitted. One has to prove that
they were eligible and should have been granted the relief sought and that the judge made an
erroneous decision. It takes approximately 6 months to receive the decision from the BIA.

AFSC COURT OBSERVATIONS

AFSC’s US-Mexico Border program began observing MPP court hearings in June 2019. Hearings in
both the morning and afternoon dockets were observed by office staff and community volunteers in
which they completed observation forms and documented their reflections. Whenever possible, in
absentia hearings were also observed. From June 2019 to January 10, 2020, hearings for 483 asylum-
seekers were observed. This includes single adult and family hearings for migrants from Honduras, El
Salvador, Guatemala, Cuba, and Venezuela.

DUE PROCESS VIOLATIONS

Since the initiation of the controversial policy, advocates noticed procedural and administrative issues
that could adversely affect a migrant’s case. The most apparent was the erroneous address listed on
the Notices to Appear given to migrants. Immigration officers wrote “Domicilio Conocido, Tijuana, Baja
California”, which translates to “Known Address, Tijuana, Baja California”, on the formal government
document. This incorrect address is the place of residence listed in the migrant’s immigration file, and
also the mailing address. Other variations of inaccurate addresses have also been used!2. Even though
this issue has been raised by advocacy organizations and has received media attention, it is an ongoing
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| will share a story of a teenager from Honduras who speaks English. He spoke for his family in court. They
did not have a lawyer. He completed all the forms! He told the judge that when he and his family had
arrived at the border on the day of their hearing to be transported to court, they were told they had the
wrong day. He knew how to call the court hotline number. He had the correct number. He was able to
confirm that he had the correct court date and advocated for himself and his family; he was able to make it
to court. He told the judge what happened to them and the judge then excused all absentees fearing that
many were being given misinformation at the port of entry. But, only one judge did this.

How many other migrants are being told that they have the wrong court date and are not able to check?
This teenager had all of his forms in order. The judge was astounded and delighted. When | visited weeks
later, he and his family appeared again and were one of very few who progressed in the system during my
visits. This young man will “make it” wherever he goes. The judge actually demonstrated a commitment to
providing asylum. This is a wonderful story, but seems all too rare. The majority of the migrants | observed
do not speak English, can not read in English, do not have phones or access to making calls to the US. This
teenager stands out for his effectiveness. Many others would be just as qualified for asylum, but few make
it. Thousands are turned away

| am from a past generation who believed in this country. | am ashamed and bow my head.”

-Mary Jo, AFSC volunteer and a San Diego Friend

practice. Having an incorrect address on record for a person in removal proceedings (it is also
problematic for anyone that has any open immigration case with DHS, including USCIS) can lead to a
person not receiving notices from the court. Correspondence from immigration court can include
notification of a change in hearing date or information about the decision on their case.

During court observations, AFSC’s court observers witnessed two judges question the trial attorney as
to why Border Patrol agents were categorizing migrants that they apprehended as “Arriving Aliens”, a
category that is usually reserved for people seeking entry at ports of entry, as defined by the
Immigration Nationality Act (INA). One attorney representing an adult male argued that his client
was not an “arriving alien” and should therefore be granted a bond hearing. This attorney also stated
that he believed that Border Patrol was purposely categorizing migrants as such to ensure that they
were not released from custody via a bond hearing. While migrants under MPP are not being held in a
detention center, they are in DHS custody when they are brought into the US to attend their court
hearing. The immigration judge presiding over this case, granted the migrant bond. It was clear that
the judge did not agree with DHS’s actions and even went on to ask the trail attorney if he (the judge)
could also do “whatever he wanted” like immigration officers. With a large percentage of migrants
being initially processed by Border Patrol, and with only 4% being represented by an attorney, it is safe
to say that many migrants could be potentially granted bond and released from custody (taken out of
MPP) if they had an experienced immigration attorney advocating for them!3.

Migrants returned to Mexico have also been issued NTAs that are incomplete. Most commonly the
three boxes at the beginning of the NTA, which provides information on the proceedings and
allegations of removability or inadmissibility, have been left blank. In addition, immigration officials
have been found to write fictitious court dates on forms in order to return migrants to Mexico when
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they should be allowed to remain in the US either by being released into the community or by being
held in immigration custody14.

“The migrant asylum-seeking community that are in Mexico waiting to be processed are faced with different
scenarios and civil organizations face challenges in providing care according to their needs. Among the
main challenges are insecurity, physical danger, a lack of mental health care, bad practices (malas
prdcticas), and lack of housing.

Many times when leaving their appointments in the United States, asylum-seekers are returned to Tijuana at
night, and they must look for shelter or return to the shelter where they are staying. Similarly, they are asked
to appear at the port of entry very early, even at 4 am, to attend their court hearings. This causes them to
be exposed to danger and insecurity. We had a case of a family that experienced an attempted kidnapping
due to this situation.

Having to wait for months in Tijuana makes it easier for their perpetrators to find them. We have had people
receiving threats from their countries of origin, indicating that their aggressor already knows their location in
Tijuana. We have also heard of people who have come across their perpetrators in Tijuana and have
suffered physical violence and threats. Still they must wait in Tijuana, while their lives are in danger.

The process of resilience of migrants, given the current context, requires psychological and sometimes
psychiatric support to generate stability while waiting for their asylum cases to be processed, and in order to
avoid events that may jeopardize their safety or life

Asylum-seekers are faced with constant raids from Mexican immigration agents (INM) and the National
Guard, as well as arbitrary detentions by the Municipal Police. All of these interactions with law enforcement
involve acts of extortion, destruction of documents, mistreatment.

Asylum-seekers must wait in Tijuana, or in different border cities for months. The waiting time we have seen
varies between 8 to 12 months. Most shelters have a time limit, varying between a couple of days, weeks or
months, and sometimes there is no space at the shelters. Migrants often have to rent hotel rooms or
apartments in unsafe places, and because they do not have a fixed income, it is difficult for them.”

- Espacio Migrant, Tijuana-based migrant shelter and community center

MIGRANTS INSINUATED OR EXPRESSED FEAR OF RETURN TO MEXICO

At several hearings, migrants expressed fear of returning to Mexico. Others insinuated it based on
statements made to the judge. It is important to note that the MPP guidance does not require for
judges or immigration officials to ask migrants whether they fear being returned to Mexico. Below are
some of the observations highlighting this concern:

» A father described that at a shelter where he and his daughter were staying, a man attempted
to rape his daughter while they were sleeping. The man had climbed into the area where they
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were sleeping and told the father that he wanted to have intercourse with his minor daughter.
The father was outraged and immediately notified the shelter manager.

A family (two adults and three children) described being held at gunpoint in Tijuana while
staying with a family friend. They were targeted for being Central American. The father
explained to the judge that he did file a police report and took proof to the PedWest port of
entry with the goal of demonstrating his fear of being in Mexico to US immigration officials,
but he was turned away.

Observers witnessed migrants express concerns about the violence in Mexico. One father
shared with the judge that he knew someone that had been kidnapped, and he was now scared
of leaving the shelter with his son. Another mother stated that there was a high level of
violence in the area that they were living in.

Migrants that express fear of being returned back to Mexico are supposed to be interviewed by
an Asylum Officer, part of the US Citizenship and Immigration Services (USCIS). However,
AFSC observed cases in which individuals attempted to share their fear with the judge, but
their case was not flagged for an additional interview with an Asylum Officer.

MIGRANTS EXPRESSED CHALLENGES IN OBTAINING LEGAL
REPRESENTATION

In most cases observed, migrants did not have legal representation. Judges continued many of the
cases for a future date to allow migrants more time to obtain legal representation. Many migrants
complained of not being able to afford an attorney, not being able to reach legal organizations listed on
the EOIR pro bono list, as well as not having calls answered or returned. Some complained that
organizations listed on the EOIR pro bono list could not help them because they are in Mexico, or that
the waiting list is long. Some migrants stated not knowing how to make international calls.

A single mother stated she had attempted to contact all the legal services provided on the
EOIR form, without having success. She stated she had called multiple times and received no
answers or numbers were busy. The judge made a comparison, as in other cases, that other
Respondents have been successful in finding legal support, so she should expect to have the
same success. When asked if she had a question, she asked, “Yo que no tengo ayuda de nadie, yo no
puedo pagar un abogado, éque debo hacer?” She stated she migrated because she was fleeing not
because she wanted to. The judge provided her with four sets of asylum applications. The
mother was confused about when she needed to submit the applications. She initially thought
she would have to fill them out that same day. The judge clarified and emphasized that it all
had to be done in English.

A father, accompanied by his son, explained to a judge that he made attempts to reach one of
legal service providers on the EOIR list, but that they did not answer. The judge did not
believe the man’s explanation because “they have full-time people”. He asked the man “Why
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would I give you more time if you haven’t done anything [to help yourself]?” The father
continued by explaining that he could not dedicate all his time to finding an attorney because
he had to work in order to provide for his family.

“In one case a man who was accompanied by his young son provided the Judge his package of completed
paperwork. The Judge looked over the documents and advised the man he needed to complete one section.
The man returned to the waiting area inside the courtroom. | heard whispering that he did not have a pen. |
tapped the person in front of me to pass my pen down to the man. He completed the document and turned to
return the pen. The Detention Officer standing in the back of the courtroom apparently observed this activity. |
told the person who went to return the pen to me that the man could keep it. | looked toward the Detention
Officer for her consent. She stated to me that they weren’t allowed to have pens. No pens for taking notes in
one of the most important court hearings of your life during which Judges give extensive information and
when you have arrived at the border at 4:00 a.m. traveling usually with a child or two or three. Having
practiced law for 30 years it is nearly incomprehensible to me that a person would be expected to attend such
a court hearing without the ability to take notes. In addition, | have never heard any statistics about injuries
caused by a pen.

So the Immigration Court Judges generally are dealing with immigrants who are not represented by an
attorney, who are fatigued, who are living in difficult and sometimes dangerous circumstances in Mexico and
who are appearing in a courtroom at hearings that are of the utmost significance to their future. Added to
these challenges are what | have observed are apparent blatant and repeated failures of due process by
border patrol agents.

In almost every court hearing | observed the Judges advised the attorney representing the Homeland Security
that the paperwork presented in at least some of the cases was insufficient to show adequate notice had been
given. The Judges typically give applicants for asylum additional time to see if they can find an attorney to
represent them. In one courtroom, case after case involved the Judge telling the person appearing that the
notice of the court hearing failed to identify how the person had come to the attention of the border agent.
The form to identify this information is a check the correct box form. No box was checked. The Judge
informed the attorney for Homeland Security and the applicant that the failure to complete the form properly
meant the type of jurisdiction, and thus the law applicable to the particular hearing, could not be identified
resulting in the possibility that the Judge had no jurisdiction at all in the case and the person might legitimately
be entitled to be released in the United States. The response of the Homeland Security attorney to these
obvious deficiencies was at best obfuscation.

Reflecting on all of my observations my fervent wish for our border community and our beloved country is that
one of the generous, forward looking philanthropists in our border county will find a way to fund legal
services through a responsible nonprofit entity to provide free legal counsel for immigrants seeking asylum.
With effective legal counsel laws may be followed to move us toward humane action we can be proud of
instead of actions we are shocked by.”

- Ellen, AFSC volunteer, retired attorney, a San Diego Friend
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MIGRANTS EXPERIENCED DISRESPECTFUL OR DENIGRATING TREATMENT
AT THE HEARINGS

Migrants placed into the MPP process encounter various law enforcement authorities and legal
personnel. This can be an intimidating experience. It was clear that many migrants were overwhelmed
and didn’t understand the court proceedings, and others believed the immigration judge was going to
hear out their asylum claim at the initial hearings. In some cases, the judges expressed annoyance with
the overwhelming court docket. Some Detention Officers also seemed overwhelmed at needing to keep
track of the children with their parents or needing to keep the children quiet at the hearings. Clearly,
those most impacted by everyone’s frustration were the migrants themselves, who were at the highest
state of vulnerability. Below are examples that migrants experienced disrespect or denigrating
treatment at the hearings:

» A judge admonished a woman for over 10 minutes about her language of preference. At a
previous hearing, she had indicated her language of preference to be Spanish, while at the
hearing observed she indicated her language of preference was Kanjobal. She clearly did not
speak Spanish well, and stated she was confused about the questions posed to her.

* A verbal exchange between a judge and a migrant:
IJ: “State your true name?”
IJ: “Why are you hesitating?”
R: “I'm cold and nervous.”
J: “People that are cold and nervous don’t forget their name.”

» A Detention Officer forcibly pulled the hoodie from a child’s head in a room where 15 children
and 12 adults were waiting to have their cases heard. The Detention Officer appeared to be
acting out of frustration for not being able to keep the children quiet. Most minors present
were under 10 years old and they were segregated from their parents in the courtroom.

IMMIGRATION JUDGES AND MIGRANTS DEMONSTRATED CONFUSION
ABOUT MPP AND COURT PROCESSES

The American Civil Liberties Union, the Southern Poverty Law Center, and the Center for Gender &
Refugee Studies have challenged the MPP program for violating United States immigration and
administrative laws, as well as for the Administration’s apparent intent to not meet its international
obligations of safeguarding those seeking asylum in the United States. Consequently, how it has rolled
out has caused confusion. At least two judges expressed frustration with how Border Patrol places
migrants in the program even though the migrants turned themselves over to them in areas in
between the ports of entry, and with the fact that they were categorized as “arriving aliens.” Migrants
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Figure 7: Migrants being initially processed by CBP’s OFO at the San Ysidro Port of Entry (AFSC)

experience the greatest amount of confusion about how MPP is supposed to work. Below are some
case highlights of that confusion:

A single mother with two teenage children believed at the initial court hearing, that the judge
would determine the asylum case for her and her children at that hearing. She was surprised
and upset to learn that she would be returned to Tijuana. She expressed she and her daughters
did not have a place to return to.

During an initial hearing a father accompanied by his son thought that his case for asylum
would be heard at a follow-up hearing. He asked the judge “If I win, will I stay in the US?”.
The judge appeared to not understand the father’s question and asked the father, “What do
you mean, if you ‘win’?”

One single female asked the judge if she could remain in the US while fighting her case. In
response the judge asked the government attorney if it was the government’s “intention” to
return the woman to Mexico, to which the trial attorney responded that it was. The judge
proceeded to tell the woman that he did not have the power to allow her to stay in the country.
His advice to her was to find an attorney that could submit a parole request for her.

Two adult siblings, a brother and sister, believed they could convince the judge that they
should be permitted to stay in the US. They provided the judge with a letter written by their
aunt and uncle, requesting that they be permitted to stay with them in the US. The judge
replied by stating it wasn’t up to him, but rather, it was the government’s decision on whether
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to allow them to stay in the US. The judge turned to the government’s attorney and asked him
about the process, and the government’s attorney responded by stating the siblings would
need to make their case at the port.

A mother with two teenage daughters was confused about the MPP process. Upon learning
that she would be returned to Tijuana, she was surprised and insisted she and her daughters
could not return to Tijuana. She said this while becoming visibly emotional.

INCONSISTENCY BETWEEN IMMIGRATION JUDGES IN HOW THEY
DETERMINE OUTCOMES AND CONDUCT COURT HEARINGS

Immigration judges have the responsibility of applying immigration laws as stated in the Immigration
Nationality Act (INA) in an unbiased manner and one would imagine, uniformly. However, judges can
issue rulings using their own discretion. Judges can also amend administrative court processes to their
preference, as was frequently observed. The examples shared below are a few of the many differences
observed amongst courtrooms:

One judge decided to terminate cases instead of removing them in absentia when individuals
did not appear in court stating that the government provided migrants with instructions on a
non-official form. The judge argued that a Notice to Appear is the only formal document that
can be given to migrants per regulations. Migrants placed in MPP are given a form that lists the
time and date for them to arrive at a port of entry to be transported to court. Other judges
ordered removals in absentia for those who did not appear in court.

One judge conducted group hearings for all initial hearings on his docket while other judges
held individual initial hearings. Another judge held a group hearing, but only because his
previous cases took longer than expected and he was short on time.

Three out of the five judges observed provided migrants with a blank I-589 application, the
application used to seek asylum and/or withholding of removal, during initial hearings. The
other two judges did not hand out blank applications in the hearings observed.

One judge instructed migrants to have completed asylum application by the next hearing, if

they did not, he warned, they would be deported. Judges can continue cases for a reasonable
time, however there is no clear guidance on what constitutes “reasonable”.
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“Border Kindness has provided comprehensive services to asylum-seekers “returned” to Mexico since the
first day the Migrant Protection Protocols policy was instituted. We have provided asylum-seekers returned to
Mexico with over 100,000 meals, clothing, medical care, legal and administrative services and
transportation. We have also provided more than 1,000 asylum-seekers with transportation from Mexicali
to the San Ysidro Point of Entry - for many of them we have provided transportation numerous times.
Border Kindness has purchased bus tickets that exceed 300,000 miles.

[US immigration policies] are an administrative wall. It's a bureaucratic wall. It denies people the ability to
legally seek asylum. When they do seek asylum, when they present themselves at a point of entry, they
almost immediately or within days are sent back to Mexico to wait for hearings. And then this dance begins,
this dance of hearings and court dates and such, in different locations far away, that basically allows the
United States to out wait these people, to stall. From the moment they leave Central America, someone is
trying to exploit them, for every one person trying to help them, there’s 100 trying to exploit them.”

-Kelly, Founder of Border Kindness

ARBITRARY PROTOCOLS APPEAR TO CREATE GREATER UNCERTAINTY
FOR MIGRANTS

The MPP process presents serious missteps in ensuring migrants are afforded due process rights
protections. Migrants must follow a cumbersome process to get to court, that includes being at the
port of entry four hours before their scheduled hearing. They must interact with various security
personnel that can have implications on whether they get to attend their court hearings. Equally
troubling is the lack of clear guidelines for judges on how to adjudicate MPP cases. Judges have
expressed frustration about the MPP process in general and about information Customs and Border
Protection officers write on official government documents about migrants. They also have been
annoyed at migrants who seem to not be informed about court proceedings.

» In at least one case, a Detention Officer told a migrant that her hearing date was incorrect and
that she did not have to present herself to the hearing. She nearly missed her court
appearance. When she disclosed this to the judge, the judge terminated the following 5 cases
of migrants who did not appear in court out of abundance of caution, expressing that the
Detention Officer might also have given them misinformation about their court dates.
Meanwhile, the government attorney wanted to have them removed in absentia.

* In one case, a migrant stated he had missed his first court hearing because a CBP officer would
not grant him entry to appear at his hearing.

» A pregnant minor was placed in MPP even though the policy guidance states that no minors
traveling without a parent or legal guardian would be subject to MPP, or that pregnant women
would be placed into the program. During her hearing, the TA attempted to justify why she
was placed in MPP by arguing that immigration officials assumed she was married since she was
traveling with her partner.

» During an initial hearing on August 19, 2019 a Honduran woman shared that she had a
miscarriage on August 6, 2019 and was close to losing her life when she was hospitalized. It
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can be assumed that the woman was pregnant at the time that she was processed for MPP, a
clear violation of the program’s guidance. The woman was accompanied by her son, who she
described as having mental health issues. The child was visibly upset during the hearing and
the judge instructed him to not bite his mother and to not interfere. Individuals with
significant health issues, including mental health issues, are presumably exempt from MPP.

ADDITIONAL CHALLENGES

In addition to challenges observed in court, migrants subject to MPP are faced with additional
obstacles to obtaining protection. The majority of migrants apprehended at the border are from the
Northern Triangle, with over 15,000 of them from Guatemala. It is estimated that approximately 40%
of Guatemalans speak an indigenous language!5. Therefore, it is safe to say that for many of those
subject to the MPP, Spanish is not their primary language. It is most likely that indigenous migrants
are not obtaining all of the information presented to them during their initial processing with in a
language that they fully understand. Immigration documents are provided primarily in English and
asylum applications, along with their supporting documents, must be submitted in English. With only
approximately 4% of migrants obtaining legal representation, those that go unrepresented most likely
experience difficulties in advocating for an interpreter when interacting with immigration officers or

Figure 8: The result of a migrant’s non-refoulement, or fear of returning to Mexico, interview.
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judges!s. It is also likely that they have a limited understanding of why they were not allowed into the
US and returned to Mexico.

Access to attorney representation is one of the main concerns from the advocacy community. There is
pending litigation challenging the policy due to the fact that it limits access to legal representation!”.
While there are immigration attorneys and nonprofit legal service providers wanting to provide
representation to migrants returned to Mexico, needing to travel to another country to meet with
migrants is a challenging especially for US nonprofit legal service providers. Advocates are also
challenging the DHS practice of not allowing attorneys present during non-refoulement interviews,
which has led to migrants being returned to Mexico regardless of the violence and threats they have
received. Human Rights First has documented 816 cases as of January 21, 2020 in which migrants
have experienced brutal attacks, which include kidnappings and extortions, while in Mexico!s.
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Figure 9: March and rally at the San Ysidro border on November 25, 2018 (AFSC)

CONCLUSION

MPP has achieved the goal of deterring migrants from entering the US and from exercising their right
to seek international protection. While data shows that 89% of migrants allowed into the country
show up to all of their court hearings, only 50% of migrants under MPP show up to their court
hearings19. This low rate is not a reflection of the migrants themselves, but a clear indication that
being forced to wait in Mexican border for months, or a year in some cases, without access to adequate
social services is detrimental and dangerous. For those that do attend all of their court hearings and
apply for immigration relief, the approval rate it 0.1% for migrants subject to MPP. This is compared to
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a 20% approval rate for removal cases outside of MPP20. The low approval rate is in part due to the
changes in asylum policy and procedural errors committed by immigration officers.

Given the low rates of asylum approval and court attendance, the Administration continues to create
policies to further hinder migrants from fleeing to the US. The Administration has proposed charging
$50 per asylum application and will begin conducting DNA testing for all migrants in detention. We
have also seen the development of “safe third country” agreements with Guatemala, which makes the
claim that migrants have the ability to safely apply for asylum and be granted the protection2l. In
November 2019, the US government began sending Honduran and Salvadoran migrants to Guatemala,
explaining, in some cases, that their case was being transferred22.

The US government has failed to protect migrants seeking protections afforded to them based on US
and international laws. There needs to be a shift towards creating just laws and towards defunding the
immigration enforcement components of the US Department of Homeland Security?23.
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